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July 9, 2001
VIA FACSIMILE AND U.S. MAIL
Ms. Roxie Trost

Outdoor Recreation Planner

Bureau of Land Management

1661 S. 4th Street

El Centro, CA 92243


Re:
Comment Letter on Environmental Assessment (EA) Number CA-670-EA-2001-58; Closure of Imperial Sand Dunes Recreation Area to Motorized Vehicles 

Dear Ms. Trost:


This firm represents the American Sand Association (“ASA”), the California Off-Road Vehicle Association (“CORVA”), and the American Motorcycle Association – District 37 (“AMA”), whose members routinely visit the Imperial Sand Dunes to engage in outdoor recreation, including recreation with Off-Highway Vehicles (“OHVs”).  On June 15, 2001, BLM published a notice in the Federal Register indicating BLM’s intent to close approximately 49,000 acres of the Imperial Dunes to OHV use.
  This notice was accompanied by an Environmental Assessment (“EA”) which purportedly discloses and analyzes the closure’s impacts on the human environment, as required by the National Environmental Policy Act (“NEPA”)
.  We have reviewed the closure notice and the EA and have found both to be fundamentally defective.  Our specific comments are provided below.

A. Federal Register Notice is Inaccurate and Misleading

1. The Federal Register Notice Fails to Disclose that BLM Has Already Closed the Imperial Dunes


The Federal Register Notice (the “Notice”) issued by BLM on June 15, 2001 contains inaccurate and misleading information, which renders the Notice legally void.  For example, under the heading entitled “ACTION,” the notice states that 

“[p]ursuant to Title 43 Code of Federal Regulations 8364.1, the Bureau of Land Management will temporarily close parts of federal land in Imperial County.  The public land areas described below which are within the Imperial San Dunes Recreation management Area are closed to off-highway vehicle and other vehicle use effective no sooner than 30 days from the date of this notice.”  (Emphasis added.)

This paragraph suggests that the affected dune areas are currently open to OHV use and will not be closed until July 16, 2001, at the absolute earliest.  This is false.  The dune areas described have actually been closed since November 3, 2000, when BLM entered into a negotiated settlement with the Center for Biological Diversity (“CBD”) to resolve a lawsuit alleging that BLM had violated the Endangered Species Act.  Neither the closure nor the settlement were subjected to NEPA review.  Thus, for the last nine months BLM has illegally and improperly prohibited OHV access to the dune areas described in the Notice.  In fact, this past spring, BLM twice denied ASA’s request to enter the “closed” dune areas to conduct plant surveys.



BLM’s current attempt to comply with NEPA, while keeping the illegal closures in place, is nothing more than a post-hoc rationalization for an action taken months ago.  As such, it does not cure the procedural mistakes that BLM made when it closed the dunes back in November 2000.  Under NEPA, an EA or EIS “shall serve as the means of assessing the environmental impact of proposed agency actions, rather than justifying decisions already made.”  40 CFR sec. 1502.2(g).  (Emphasis added.)  NEPA is clear that prior to completion of the NEPA review process, an agency may not take any action that might preclude the consideration of feasible alternatives.  In this case, when BLM closed the dunes to settle the lawsuit with CBD, it failed to conduct a NEPA review; it failed to invite or consider input from the public; it failed to consider or assess alternatives to the closure; and it failed to consider or assess mitigation measures for the closure.  


Not surprisingly, the current EA is woefully thin in its environmental impacts analysis; concludes, without substantial evidence, that recreation impacts will be insignificant; includes no meaningful cumulative impacts analysis; fails to consider alternatives to the dune closure; and fails to discuss measures for mitigating the effect of the closure on OHV recreation.  In short, the EA is not so much an analytical document as it is a pro forma “rubber stamp” for an action that BLM took nine months ago.

2. The Federal Register Notice Misstates Scope of Programmatic Consultation


According to the Federal Register Notice, the closure of Imperial Dunes is temporary pending completion of BLM’s programmatic consultation with the U.S. Fish and Wildlife Service (“FWS”) regarding the impacts of the California Desert Conservation Area Plan (the “CDCA Plan”) on threatened and endangered species.  The Notice then states that the “subject of the consultation is the effect of vehicular use in the Imperial Sand Dunes Recreation Area to [sic] populations of the Peirson’s milk-vetch plant (Astragalus magdalenae var. peirsonii), designated in 1998 by the FWS as a threatened species under the Endangered Species Act.”  This is inaccurate.  The “subject” or “scope” of the programmatic consultation is much larger than the impact of OHVs on Peirson’s milk-vetch (“PMV”) in the Imperial Dunes.  In fact, the programmatic consultation involves the impacts of all uses contemplated under the CDCA Plan (not just OHV use), in all lands within the CDCA (not just the Imperial Dunes), on all species listed as threatened or endangered since the plan was adopted in 1980 (not just the PMV).



This is an important point, especially when one considers that the Imperial Dunes closure is only one of many closures BLM has implemented, or intends to implement as part of its “programmatic consultation” with FWS regarding the CDCA Plan.  These closures, and their combined effects on the human environment (including OHV recreation opportunities) should be evaluated in a single document, so that the true magnitude of BLM’s actions can be understood by the public.  BLM’s current approach of dicing up the programmatic consultation into its component parts, and then analyzing each part separately, violates NEPA and robs the public of key information.  At the very least, the Federal Register Notice must discuss the nature and extent of all of the closures.  Similarly, the EA must evaluate the cumulative environmental impacts of all of the closures.  So far, this has not been done.

3. The Federal Register Notice Fails to Identify Technical Document Submitted to FWS


In its “Summary” section, the Federal Register Notice states that “BLM has prepared a Biological Evaluation regarding the present management [of] Peirson’s milk-vetch populations of the Imperial Sand Dunes and submitted the evaluation with its request for formal consultation.”  However, the precise title of this “Biological Evaluation” is not provided.  Nor, for that matter, does the Notice indicate whether and how a member of the public might obtain a copy of this critical document.  Ironically, the EA itself makes no reference to a “Biological Evaluation regarding the present management of Peirson’s milk-vetch populations,” so the public is left to wonder whether BLM relied on or considered the “Biological Evaluation” when preparing the EA.  If it did not, the EA is defective for failing to incorporate key data.  If it did, the EA is defective for failing to identify and make available the technical studies which underlie its conclusions.

4. The Federal Register Notice Overstates “Benefits” of Dune Closure on PMV


Under the heading “Supplementary Information,” the Federal Register Notice indicates that approximately “50 percent of the Peirson’s milk-vetch habitat will be protected from potential OHV impacts by these five closures [in the Imperial Dunes].”  This statement assumes incorrectly that the other half of PMV habitat — the half that exists in the “open” areas — is currently threatened by OHV activities.  This is false, as is demonstrated by BLM’s own monitoring reports.  For example, in a report entitled “Monitoring of Special Status Plants Algodones Dunes, Imperial County,” issued in November 2000, BLM biologists made the following statement:

“Although there are some limitations inherent in the data collected both in this and the WESTEC study, the 1998 data indicate that all 6 special status plants [including the PMV] are at least as abundant and widespread in the entire dune system as they were in 1977.  Further, their distribution and abundance in the OHV open area appear to be at least as great as was the case in 1977, with the possible exception of sand food, which may have declined somewhat.  It is possible, however, that this apparent decline is an artifact of the time of sampling: because of logistical problems, the southern, open area of the dunes was sampled about two months later than the northern, closed area of the dunes.

“The design of this study allows inferences to be made only to the entire dunes and to the large areas of the dunes within the open and closed areas.  Although all 6 species appear to be at least as widespread and abundant in the entire open area in 1998 as they were in 1977, this likely results from the fact that OHV use in the open area does not encroach — at least very intensively — on much of the habitat of the plants in relatively large portions of the open area away from OHV staging areas.”

The findings set forth in the November 2000 report were confirmed and reiterated in BLM’s second monitoring report, issued in June 2001:

“Healthy populations of all six species [including the PMV] remain in the open area, though the above-ground expression of populations of some of these species fluctuates dramatically with precipitation.  As noticed in Willoughby (2000), all six species were at least as abundant and widespread in 1998 as they were in 1977.

“The response of Astragalus magdalenae var. peirsonii, a short-lived perennial, is closely tied to precipitation.  It was most abundant in 1998, the highest rainfall year, and least abundant in 2000, the lowest rainfall year.  Responses of this species were similar in both the closed and open areas across all four years of monitoring.

“Although all six species, with the possible exception of Palafoxia arida var. gigantea and Pholisma sonorae, appear to be responding similarly in both the closed and open areas, this likely results from the fact that OHV use in the open area does not encroach — at least very intensively — on much of the habitat of the plants in relatively large portions of the open area away from OHV staging areas.”

In addition, data from plant surveys conducted between March 2001 and May 2001 indicate that the PMV, in response to heavy rains in the fall of 2000, has experienced a robust germination period.  Specifically, on-the-ground plant counts made by ASA’s consulting biologist, Thomas Olsen & Associates (“TOA”), indicate that the open dune areas support more than 71,000 individual PMV plants.
  And this number does not include plants that (1) reside in open areas that TOA was not able to survey, or (2) the closed areas.  Perhaps most important, the seed bank for the PMV is well-stocked, which means that the plant is poised for continued reproductive success.



Given that these data show a strong correlation between rainfall and PMV abundance, the Federal Register Notice should not suggest that OHV use currently threatens the species or that closure of 49,000 additional acres in the Imperial Dunes is necessary to protect the PMV from reproductive interruption or decline.  So long as PMV seeds retain the ability to lie dormant under the sand during drought years, and so long as cyclical storms deliver heavy rain to the desert every few years and trigger the plant’s germination response, the PMV will continue to thrive as a self-sustaining member of the dune landscape — regardless of OHV use.

5. The Federal Register Notice Makes Unsubstantiated Claims Regarding the Closure’s “Benefits” to the Colorado Fringe-toed Lizard and Couch’s Spade-foot Toad


In addition to overstating OHV impacts on the PMV, the Federal Register Notice also claims, without supporting evidence, that the dune closure will benefit the Colorado Fringed-toed lizard and the Couch’s Spade-foot toad.  Nothing in the Notice or the EA indicates that OHV use in the five closure areas has negative impacts on the Colorado Fringe-toed lizard or Couch’s Spade-foot.  Further, nothing in BLM’s November 3, 2000 stipulated settlement with CBD makes reference to either of these two species or to alleged impacts on them; and during the entire course of the CBD lawsuit, neither BLM nor CBD produced evidence that these species have been adversely affected by OHV use in the dunes.
  Therefore, the Notice has no basis for stating that the Imperial Dunes closure will benefit the lizard or toad.

6. The Federal Register Notice Makes Unsubstantiated Claims Regarding the Closure’s “Benefits” to Cultural Resources


Although BLM is pursuing the dune closure as part of its consultation process under Section 7 of the Endangered Species Act (“ESA”), the Federal Register Notice nevertheless claims that the closure “will protect cultural resources,” which have no bearing on ESA compliance.  So the statement that the closure will benefit archaeological sites and prehistoric travel ways is gratuitous.  Worse, it is completely without evidentiary support.  Neither the Notice nor the EA provide any technical data showing that OHV use in the dune areas slated for closure has damaged or threatened archaeological sites, travel ways or any other cultural resource.

7. By Overstating OHV Impacts and Inflating The Benefits of The Dune Closure, the Federal Register Notice  “Chills” Public Comment and Opposition to BLM Action


By overstating the negative impacts of OHV use in the Imperial Dunes, and by inflating the resource benefits of closing the dunes, the Federal Register Notice effectively “chills” public opposition to BLM’s proposed action.  Persons who might otherwise object to the dune closure as an unreasonable restriction on public access to key recreation areas in the desert, will instead read the distorted depiction of OHV impacts and the unfounded claims regarding the closure’s benefits to resources, and then be moved to silence and inaction.  They will simply acquiesce in BLM’s decision to close the dunes — not because they want the dunes closed, but because they have been told, incorrectly, that the closures are necessary to protect the PMV, the Colorado Fringe-toad lizard, the Couch’s Spade-foot toad, archaeological sites, and prehistoric travel ways.  For this reason, the Federal Register Notice is defective and cannot serve as adequate public notice for the dune closure proposed by BLM.

B. The Environmental Assessment is Inadequate and Does Not Provide Sufficient Technical Support for the Proposed Closure of Imperial Dunes

1. The EA is At Least 10 Months Late


Apart from the EA’s substantive defects — of which there are many — the EA comes to the public at least 10 months too late.  The proposed closure of 49,000 acres of recreation area in the Imperial Dunes actually took effect on the ground in early November 2000.  And this action was taken without benefit of an EA or any NEPA review whatsoever.  BLM should have conducted the required NEPA review prior to entering into the November 3, 2000 stipulation with CBD, not ten months after the fact.  This glaring error could have been corrected had BLM lifted the closures immediately upon recognizing that it had failed to follow NEPA; but BLM has kept the dunes closed, despite receiving written requests that the dunes be reopened until the necessary legal processes were followed.  Given that the action “analyzed” in the EA was actually implemented last November, the EA is nothing more than a piece of fiction prepared solely to rationalize a decision that has already been made and imposed on the public.  As such, the EA is fundamentally defective under NEPA.

2. EA Fails to Explain Findings of Surveys Conducted in 1977 and 1998


At page 2, the EA states that “[c]oncerns expressed about threats to the continued existence of the endemic plants of the dunes resulted in surveys conducted in 1977 and 1998. Monitoring conducted by BLM in 1998 of the Peirson’s milk-vetch, Astragalus magdalenae var. peirsonii identified several areas in the dunes outside the North Algodones Dunes wilderness where large colonies of Peirson’s mild-vetch occur.  Peirson’s milk-vetch is a plant species listed in October, 1998 by the US fish and Wildlife Service as threatened.”



These three sentences imply that the surveys conducted in 1977 and 1998 showed that colonies of the PMV existed outside the protected wilderness areas and were being threatened by OHVs, leading to the October 1998 listing of the species as threatened.  Unfortunately, the EA does not fully disclose or discuss the technical findings of the 1977 and 1998 surveys.  If it did, it would be forced to acknowledge that neither study (a) established a causal link between fluctuations in PMV populations and OHV use, or (b) concluded OHV use in the dunes was likely to jeopardize the continued viability of the plant.  For example, the 1977 survey — also known as the “WESTEC Study” — concluded its findings with the following statement:


“It should be noted that despite the observed impacts of ORV [off-road vehicle] use in the Algodones Dunes, healthy reproducing populations of all seven species surveyed [including the PMV] occurred within the dunes.  The areas away from major ORV activities, notably in the central dune area between Highway 78 and Interstate 8, appeared relatively undisturbed.”  (WESTEC, 1977, at p. 134.)

The WESTEC biologists also found an abundance of PMV seedlings, suggesting that fluctuations in the PMV population are dictated by large-scale weather cycles, not OHV use.


“The numerous seedlings of Helianthus niveus ssp. Tephrodes, Croton wigginsii, Eriogonum deserticola, and Astragalus magdalenae var. peirsonii were another interesting observation in that it demonstrated the apparent dependence of perennial dune species on the erratic tropical storms from the Gulf of California, rather than upon the normally low winter precipitation.  Barneby (1964) noted this cyclic dependence in his observations on Astragalus magdalenae var. peirsonii.”  (WESTEC, 1977, at p. 129.)

The 1998 survey data, which is discussed in BLM’s November 2000 monitoring report, confirm the fundamental conclusions drawn in the WESTEC Study — (1) the PMV is thriving and not threatened by OHV use, and (2) the number of PMV seeds that germinate and become plants is largely determined by rainfall.  Specifically, the data show that between 1977 and 1998, PMV observations in the “open” use areas increased in both abundance and frequency: “Mean transect abundance class values increased significantly between 1977 and 1998 for Astragalus magdelanae var. peirsonii, Croton wigginsii, Helianthus niveus ssp. Tephordes, and Palafoxia arida var. gigantea . . ..  Mean transect frequency increased significantly in the open area between 1977 and 1998 for Astragalus magdelanae var. peirsonii, Croton wigginsii, Helianthus niveus ssp. Tephodes, and Palaxafoxia arida var. gigantea.”  (BLM Monitoring Study, November 2000, at pp. 30-31.)  (Emphasis added.)  BLM’s biologists attributed this positive change to the rainfall differences between the two study years (1977 and 1998).

“[W]eather station data indicate that precipitation was more favorable during the 1997-1998 growing season than during the 1976-1977 growing season preceding the WESTEC study.  Thus, differences between 1977 and 1998 may reflect the more favorable weather of the 1997-1998 growing season.”  (BLM Monitoring Study, November 2000, at p. 34.)

Ironically, the same 1998 data which showed that PMV abundance and frequency had “increased significantly” in the “open” areas, showed that PMV frequency and abundance declined in the “closed” areas.  (BLM Monitoring Study, November 2000, at pp. 30-31.)  This suggests strongly that the reproductive success and viability of the PMV has little, if anything, to do with OHV use.

3. “Purpose and Need” for Closures Not Adequately Supported


On page 3, under the heading “Purpose and Need,” the EA makes the following statement:

“The purpose of these closures is to prevent potential effects to several large populations of Peirson’s milk-vetch from off highway vehicles.  1998 monitoring indicates that many of the largest colonies of the Peirson’s milk-vetch are located within the closure boundaries.  The data does [sic] not indicate a decline in populations in the closure areas.  However historically use has been classified as minimal and the area was designated as a “limited use” open area in the California Desert Plan.  User numbers have increased during the past 20 years and its is reasonable to believe that an increase is expected in the future.  It is unknown to what degree Peirson’s milk-vetch are impacted by motor vehicles.  These closures are designed to protect the largest known populations of Peirson’s milk-vetch.”

For confusion and self-contradiction, the quoted passage cannot be bettered.  First, it says that the purpose of the closures is to prevent OHV impacts on the PMV, and that many of the largest colonies of PMV are located in “open” areas now being considered for closure.  So far, so good.  However, the next sentence indicates that, according to the 1998 monitoring data, the PMV is not in decline in these areas.  Indeed, we know from BLM’s November 2000 report, discussed above, that the frequency and abundance of PMV “increased significantly” between 1977 and 1998.  Thus, the alleged purpose for the closure – protecting the PMV from OHVs – loses its motive force and disappears.



In the next sentence of the quoted passage, the EA implies that the PMV numbers have improved in the proposed closure areas because OHV use in these parts of the dunes is very limited.  But the EA then states that OHV use has actually increased during the last 20 years – i.e., during the same period when PMV populations showed a “significant increase” in the “open use” areas.  So, again, the implication that OHV use in the areas slated for closure has negatively affected the PMV is not supported by the data.  If anything, the data support the exact opposite conclusion.  And even if OHV use in these areas does increase in the future – and there is no evidence that it will – the monitoring data compiled by BLM and TOA indicate that such an increase would not likely affect the PMV.



The quoted passage closes by stating that OHV impacts on the PMV are unknown.  This is only half-true.  Certainly, there is no conclusive data showing that OHVs cause or significantly contribute to declines or fluctuations in PMV populations.  However, the monitoring data do show that PMV populations in the open areas: (1) are healthy with adequate seed stores, and (2) have improved in both frequency and abundance over the last 20 years, despite increases in OHV use.  The EA even admits that the “data does [sic] not indicate a decline in [PMV] populations in the proposed closure areas.”  (EA, at p. 3.)



As proved by this examination of the “Purpose and Need” section of the EA, there is no biological justification for the proposed dune closures.

4. The EA Fails to Disclose that the Closure Was Implemented Months Ago


The Federal Register Notice misrepresents the “proposed” closure by describing it as action that will not take effect until July 16, 2001, at the earliest.  The EA makes this same error.  The truth is that the “proposed” closure has been in effect, on the ground, since November 2000.  No one has been allowed to take their OHVs into the closure areas since that time.  So the EA is defective for misleading the public into believing that the closure will not take effect until after BLM considers all comments on the EA.  Obviously, this is false.

5. The EA’s Range of Alternatives is Inadequate


The EA includes only one alternative to the proposed closure – the “No Action Alternative.”  And although monitoring data indicate the No Action Alternative would adequately protect the PMV, one can imagine other alternatives that would keep the dunes open while enhancing protection of the PMV during the Section 7 consultation period.  For example, signage in the subject parcels could be increased and improved to better warn OHV users about straying into PMV habitat.  A campaign to educate the public on the PMV, its “threatened” status, and the possible consequences of driving into the PMV habitat (a potential “take” violation under the ESA, dune closure, punctured tires) would also help discourage OHV impacts, such as they are.  Further, additional BLM officers could be assigned to the subject areas to ensure that visitors to the dunes take adequate steps to safeguard the PMV.  Given that the PMV is not declining in the areas slated for closure and has shown strong population gains since 1977 — despite increased OHV activity — these less severe forms of “protection” are better calibrated to the task at hand, which is to maintain the environmental status quo until the Section 7 consultation is complete.  The EA’s failure to consider and discuss alternatives other than the proposed closure and the No Action Alternative is a violation of NEPA.

6. The EA Provides No Data to Support Statement That Desert Tortoises Inhabit Microphyll Woodland on Edges of Dunes


At page 10, the EA makes very curious statements regarding the desert tortoise and its use of the microphyll woodland habitat at the edge of the dunes.  First, the EA declares affirmatively that the “desert tortoise inhabits microphyll woodland areas just east of the dunes, and are occasionally observed crossing Vista Mine Road.”  However, no data are provided in support of this statement.  The EA also fails to indicate whether the microphyll woodlands which allegedly support desert tortoises are actually located within any of the five parcels proposed for closure.  This is a key piece of information.  The EA then continues with a highly confusing sentence:  “It may be likely that desert tortoise would occur in microphyll woodland on the edges of the dunes.”  (Emphasis added.)  One is left to wonder what the phrase “may be likely” is supposed to mean.  It is non-sensical, and appears to contradict the earlier, more affirmative statement regarding desert tortoise use of microphyll woodland habitat.  The EA must simply disclose whether desert tortoises have, in fact, been encountered at the edge of the dunes in question.  If they have not, the EA should refrain from any discussion of the desert tortoise, as this species is irrelevant to the proposed action under review.  In addition, the EA provides no evidence that OHV use in the subject parcels has had any adverse impact on the desert tortoise.  Without such evidence, any suggestion that the desert tortoise will benefit from the proposed closures is unsupported, gratuitous, and misleading to the public.

7. The EA Provides No Evidence that the Dune Areas Slated for Closure Support Sensitive Reptiles, Amphibians, Mammals, or Birds


On pages 10 and 11, the EA claims that the “affected environment” includes the following “sensitive” animal species: the Colorado fringe-toed lizard, the flat-tailed horned lizard, the rosy boa, the Gila woodpecker, the loggerhead shrike, the burrowing owl, the merlin falcon, the Lecontes thrasher, and the Yuma mountain lion.  As with the desert tortoise, however, the EA provides no data to demonstrate that individuals of these various species actually live, forage, hunt, nest, mate, or conduct any other activity in the five parcels slated for closure.   Nor does the EA provide any evidence that OHV use in the proposed closure areas damages these species; so it is difficult to understand how these species would be “affected” by the proposed closures.

8. The EA Provides No Evidence that Cultural Resources Are Located in the Dune Areas Slated for Closure

On page 11, the EA states that cultural/historic sites exist throughout the Imperial Dunes Recreation Area, and include cemeteries and prehistoric travel-ways.  Again, the EA does not indicate which sites, if any, are actually located within the proposed closure areas.  Nor does it provide evidence that these cultural/historic sites are being affected by OHV use.  Without this very basic information, the public cannot assess whether the proposed closure will actually benefit cultural resources, as is claimed in the Federal Register Notice.

9. The EA Understates the Closure’s Impacts on OHV Recreation

The EA describes the Imperial Sand Dunes Recreation Area as “one of the most intense and highly visited OHV areas in the Nation.”  The EA also states that:

“[v]isitors travel from all over North America to ride their OHVs (quads, motorcycles, dune buggies, etc.) in the dunes.  Visitation can peak with over 100,000 visitors on Thanksgiving weekend and approximately 600,000 per use season.  This area provides a one of a kind OHV recreation experience on Public Lands managed by the BLM.  Visitors regularly travel from all across the country and overseas to experience the massive sand dune complex.”  (EA, at p. 11.)  (Emphasis added.)

Thus, BLM acknowledges what most OHV users have known for a long time – the Imperial Sand Dunes are unique, and provide unmatched recreational enjoyment for hundreds of thousands of people per year, many of whom travel thousands of miles to visit the dunes.  The OHV experience at the Imperial Dunes simply cannot be duplicated anywhere else in California or the world.


Given that the dunes are unique and attract hundreds of thousands of visitors per year, closing off 49,000 acres of “open” dune areas – approximately one-third of the entire Imperial Dune system – creates a “significant” impact under NEPA.  At the very least, the potential recreation impacts of the closures are severe enough to warrant extensive investigation prior to implementation – i.e., an Environmental Impact Study (“EIS”).  However, the EA concludes, without supporting evidence, that the impacts on OHV recreation will be insignificant, stating that the use numbers in affected dune areas “are determined to be minimal.”  (EA, at p. 16.)  According to the EA, those who currently drive their OHVs in the proposed closure areas will simply be “displaced” to the dunes that remain open.  (EA, at pp. 16-17.) And although this will result in more and more OHV users being crowded into fewer and smaller areas, causing potentially significant safety impacts and degrading the aesthetic and recreational experience of those who visit the Imperial Dunes, BLM has concluded these impacts are also “insignificant.”


That the BLM would draw such a counter-intuitive conclusion is amazing and disappointing, but to do so without having studied the actual recreation impacts – i.e., without having determined the actual number of affected OHV users – is a violation of NEPA.  Clearly, this information is available or can be readily generated.  To leave it out of the EA is to render the entire analysis meaningless.


There is also something self-defeating about BLM’s rationale for the closures.  According to the EA, OHV use is “minimal” in the dune areas slated for closure; and BLM’s own monitoring reports indicate that light to moderate OHV use poses no threat to the PMV.  If both statements are true, why are these “limited use” dunes being closed?  The EA never answers this question.


In short, the proposed closure is a “major federal action” with potentially significant impacts on recreation, public safety, public access, socio-economics, and aesthetic experiences.  Therefore, BLM should prepare an EIS, not an EA, to properly analyze these and all other impacts of the proposed closures.

10. The EA Does Not Provide an Adequate Cumulative Impacts Analysis

To comply with NEPA, BLM must evaluate more than just the impacts of the Imperial Dunes closure itself; it also must assess the combined or “cumulative” effects of the proposed closure plus all other OHV route closures in the CDCA.  The EA fails to include such a cumulative impacts analysis.  Indeed, to read the EA, one would think that BLM intends only to close the five parcels in the Imperial Dunes and nothing else.  This, of course, is false.  BLM has closed, or intends to close, OHV routes and recreation areas throughout the CDCA – not just in the Imperial Dunes.  Areas subject to BLM’s recent closure edicts include, but are not limited to:  Painted Gorge; Surprise Canyon; the Panamint Mountains; various OHV trails, washes, dunes, and dry lakes in the Northeastern Colorado Desert Planning Area; various OHV trails, washes, dunes, and dry lakes in the Northeastern Mojave Desert Planning Area; and dunes, dry lakes, washes, and more than 8,000 miles of OHV trails in the Western Mojave Desert Planning Area.  These closures, when combined with the closure of 49,000 acres in the Imperial Dunes, constitute a massive, highly orchestrated campaign to push OHV users out of the California Desert.  The cumulative impacts of these various desert closures are significant and should be assessed in a comprehensive EIS – one that evaluates BLM’s entire closure program.  


Cumulative impacts of the Imperial Dunes closure and other contemplated desert closures include:  (1) loss of OHV recreation opportunities; (2) diminished public safety; (3) socio-economic declines; (4) conflicts with federal, state, regional, and local land use and recreation plans; and (5) loss of access to desert areas for disabled persons and persons unable to hike through desert terrain.

11. The EA Fails to Assess Socio-Economic Impacts of the Proposed Closure


The small towns located near the dunes (e.g., Glamis) rely heavily on dune patrons for their economic survival.  Yet, the EA fails to analyze the impact of the proposed dune closure on the economic well-being of these communities.  Without such an analysis, the EA is incomplete and inadequate.

12. The EA Fails to Assess the Proposed Closure’s Potential Conflicts with State, Regional, and Local Planning Policies


Both NEPA and the Federal Land Policy and Management Act (“FLPMA”) require that BLM assess the proposed closure for potential conflicts with applicable state, regional, and local planning policies and documents.  The subject EA, however, includes no such analysis.  The EA also fails to mention that the closure action has been processed in violation of FLPMA itself, which requires that proposed amendments to desert recreation area management plans be put through an extensive public participation and review process prior to adoption.  As part of this process, BLM must consult with affected OHV users.  None of this has taken place, and the EA should make this very clear to the public.  By failing to disclose the proposed action’s potential conflicts with state, regional, and local planning policies, and with federal law, the EA is incomplete and inadequate.

13. The EA Fails to Assess the Proposed Closure’s Impact On Persons Who Rely on Their OHVs to Access the Desert


Many of the dunes subject to closure are located a significant distance from OHV staging areas, campsites, and open trails.   For all but the most experienced and able-bodied hiker, these dunes are too remote to be reached on foot; most people – especially children, seniors, and the physically handicapped – must rely on OHVs to gain access to these dune areas, some of which provide a unique aesthetic experience for the visitor.  With the “proposed” (already-implemented) closures, these dune areas are essentially eliminated as visitor destinations for most people.  Moreover, BLM will not be able to compensate for this loss by shunting these individuals onto the few remaining open areas.  It is not a fair or equal exchange.  The open dunes will be increasingly crowded with “displaced” OHV users, while the five closed parcels will be effectively “reserved” for an elite group of expert hikers and equestrians, who alone will be able to experience, observe and photograph the rare vistas provided by these parts of the Imperial Dunes.  This impact should have been, but was not, assessed in the EA.  

14. The EA’s Discussion of the No Action Alternative is Flawed


By far, the most misleading and technically suspect portion of the EA is its discussion of the No Action Alternative.  It is in this section (pp. 17-18), that BLM attempts to “pump up” its rationale for pushing OHVs off the dunes.  But the effort is mostly wasted, as the EA includes virtually no evidence to support the conclusions drawn by BLM.

· Biotic Soils Impacts



For example, the EA claims that under the No Action Alternative, “biotic soil loss would continue to occur.”  (EA, at p. 17).  However, the EA provides no data as to current or historical rates biotic soil loss caused by OHV use in the five dune areas slated for closure.  Given that OHV activity in the subject dune areas is relatively light and widely dispersed, one can presume that the amount of soil loss attributable to OHVs is negligible; yet the EA implies that unless the dunes are closed, significant soil loss will continue.  This is false.  (Note that the EA also seems to forget that the wind displaces far more dune soil than OHVs ever could.)

· Vegetation Impacts



On the issue of vegetation impacts, the EA continues its pattern of misdirection and unsupported contentions.  It states on page 17 that under the No Action Alternative OHV impacts “within the proposed closure areas would occur to plants and their habitat at the present rate in the five parcels,” again implying that OHVs currently create adverse effects on existing PMV colonies.  Of course, BLM’s own monitoring data do not support such an implication.  According to these data, the PMV and other dune plants have shown “significant” population increases over the last 21 years in the “open” dune areas, while some of the plants, including the PMV, have shown population declines in the “closed” areas.  More recent plant survey data developed by TOA further demonstrate that the PMV is thriving in the open areas with only de minimis impacts from OHVs.



The EA also states that “[i]ncreased use in any of the closure areas may have a detrimental effect on the species [the PMV] as well as the other plant species that inhabit the dunes.”  (EA, at p. 17.)  Who said anything about “increased use” in the closure areas?  The issue is not whether OHV use will increase in the proposed closure areas, but whether there is evidence that current use levels are hurting the plant or jeopardizing its continued existence.  At this point, all the data indicate that the PMV and other plants are doing very well in the open areas and will continue to do well even if the dunes remain accessible to OHVs.  However, if BLM is truly concerned that OHV use in the affected dune areas will increase significantly during the Section 7 consultation period, BLM can certainly impose controls to prevent such increases; and this would not require wholesale closure of the five dune areas in question.

· Wildlife Impacts



On the issue of wildlife impacts under the No Action Alternative, the EA makes the following statement:

“Wildlife and wildlife habitat in the proposed closure areas would continue to be affected by OHV use at current levels in all parcels.  Present levels of use in most of the area proposed for closure is low and dispersed.  If visitation to the closure areas were to increase, impacts to wildlife could also increase.  The Imperial Sand Dunes Recreation Area generally receives OHV use during the winter months, however, hibernating reptiles, amphibians and mammals, as well as those emerging in the spring, may become displaced, crushed, maimed, or predated as a result of OHV use . . . .”  (EA, at p. 17)

The first problem with the quoted passage is that it cites no data describing “current levels” of OHV impacts on wildlife within the five dune parcels.  BLM has a duty under NEPA to develop this information and include it in the EA; but this was not done.  So the public has no baseline data on which determine whether impacts at “current levels” are severe or negligible.  All the EA says is that visitation rates in the closure areas are low and dispersed, suggesting that OHV-related impacts on wildlife are correspondingly light.



Then the EA states that if visitation rates increase, impacts to wildlife “could also” increase.  This sentence is essentially meaningless.  First, there are no plans to increase the intensity of use within the OHV areas; and BLM can impose fairly simple measures to insure that OHV use remains at current levels.  Second, by using terms such as “could also,” the EA is tacitly admitting that increases in OHV use “could also” result in no corresponding jump in wildlife impacts.  In fact, this second scenario is the more probable of the two, because the PMV population has increased significantly in the dunes over the last 20 years, despite increases in OHV use.  And it is highly unlikely that OHV use in the subject parcels will increase so dramatically during the Section 7 consultation period as to destabilize current conditions.



The EA then indicates that certain hibernating reptiles, amphibians and mammals “may become displaced, crushed, maimed, or predated as a result of OHV use.”  But no data are presented showing (a) that hibernating reptiles, amphibians, and/or mammals actually inhabit the five dune parcels slated for closure; or (b) that OHV use in the five dune parcels has caused any of these species to be displaced, crushed, maimed or killed.



To fill this data gap, the EA performs an amazing sleight-of-hand.  First, it cites a 22 year-old study that examined the effects of motorcycle and dune buggy noise on spadefoot toads.  Then it asks the reader to apply the study’s conclusions to the effects of OHVs on the Colorado fringe-toad lizard, which BLM claims — without support — resides in the five dune parcels subject to the closure action.

“Bondello & Brattstrom (1979) found with regard to spadefoot toads, ‘The emergence of S.Couchi in response to motorcycle sounds represents a potentially deleterious impact on spadefoot toad populations.’  In addition, the authors also found that, “data clearly indicate dune buggy sounds of comparatively moderate intensity and short duration contain sufficient acoustical energies below 3Khz to induce hearing loss in Uma scoparia.’  Uma notata, the Colorado Desert fringe-toed lizard would be expected to undergo the same loss of auditory senses.  The authors also report that, ‘Indigenous sand dune inhabitants are concluded to be unable to tolerate ORV impacts.’”  (EA, at p. 17-18.)

Again there is no evidence presented that the Colorado Desert fringe-toed lizard, or any other sensitive reptile or amphibian, resides in the five dune parcels to be closed.  Nor is there any data that noise from motorcycles, dune buggies or other OHVs reaches such levels in the proposed closure areas as to cause hearing loss among reptiles and amphibians.
  In fact, there is no evidence that BLM has even measured noise levels at the five dune parcels in question.  Further, one must question the value in 2001 of any study conducted in 1979, when the current controls on vehicle noise and OHV routes were not in place.



The same problems exist with respect to the EA’s reliance on the Luckenbach & Bury (“L&B”) study, whose findings purportedly “demonstrate that ORV activities in the Algodones Dunes [i.e., the Imperial Dunes] are highly detrimental to dune biota.”  First, the L&B study was issued in 1983 and was based on data collected between 1977 and 1979, so it does not reflect current conditions.
  Second, the dune areas surveyed in the L&B study were not within any of the five parcels subject to the proposed closure.  In fact, the L&B study only surveyed sites within 100 meters of Highway 78 and Gecko Road, where camping and OHV “staging” is most intense.  This same survey “technique” of running transects only in heavy staging areas was employed in the 1990 ECOS study which BLM sharply criticized in its November 2000 monitoring report:

“Unfortunately, the [ECOS] study design was flawed in several ways.  As a result, it was discontinued.  The most serious flaw involved the selection of study sites.  Study sites were subjectively located near roads to make them readily accessible by observers.  This does not allow inferences to be made for the entire dune system.  Although the study purported to make inferences to the entire open area, the four study sites chosen for this purpose were all within 1 mile of potential OHV access sites.  Because these areas are close to potential staging areas for OHVs, results from these sites will be biased toward relatively heavy OHV use (as opposed to the situation if at least some of the sites had been located in the more interior portions of the open area).  Moreover, there was very poor interspersion of study sites throughout the open area: the entire southern and eastern portions of the open area were unsampled.”  (BLM Monitoring Report, November 2000, at pp. 4-5.)

In terms of physical area sampled, the L&B study was even more limited than the discredited ECOS study.  Not only were the study sites located in OHV staging areas within 100 meters of paved roads (including a state highway), only a very small portion of the dunes (no part of which is at issue here) was sampled at all.  As a result, the L&B study is not capable of supporting the EA’s conclusion that the No Action Alternative “will have an adverse effect on wildlife.”  (EA, at p. 18.)

C. Recently-Developed Plant Survey Data Show that the PMV is Thriving in Both the Open and Closed Areas of the Imperial Dunes

As alluded to above, ASA retained Thomas Olsen & Associates (“TOA”) this past spring to conduct surveys of PMV in both the open and closed areas of the Imperial Dunes.  That work was conducted between March and May 2001.  In the open areas, TOA staff conducted a “multi-stage non-probabilistic survey” of the PMV, counting every plant they encountered.  This eliminated the need for a sampling methodology and statistical extrapolations:  “Sampling methodology was not included in the survey design, since the purpose of the investigation was to locate as many occurrences of the subject plants as possible, and to completely census every area in which they were discovered.”  (TOA Report, at p. 3.)  This survey approach made sense because 

“Peirson’s milk-vetch occurs in highly clustered, specialized habitats within the dunes, and a large portion of the Algodones Dunes [Imperial Dunes] does not contain habitat suitable for these plants.  For the study of this type of population, many researchers (Redman 1974; Schiffer and House 1977; Schiffer et. al 1978; Plog et al 1978; Wilson 1996) have determined that non-probabilistic research strategies are preferable to random or stratified random methods (which are generally more effective for the study of normally distributed populations).  Schiffer et al. have argued that ‘[random] sampling techniques . . . do not facilitate . . . population estimation of rare or highly clustered elements.’”  (Ibid.)  

TOA had hoped to conduct the same kind of on-the-ground plant survey in the closed areas as well, but BLM twice denied TOA’s request for vehicle access into the five closed parcels.  As a result, TOA staff surveyed the closed areas by helicopter, noting the GPS coordinates of each PMV colony they observed.


The heavy rains in the fall of 2000 and cooler, wet weather in the winter of 2001 gave TOA the opportunity to survey the PMV during an especially productive germination period.  As a result of these favorable weather conditions, the number of PMV plants observed was startling.  In the open areas, TOA counted 71,926 PMV individuals, the vast majority of which had already produced seeds to be dropped or scattered in the dunes when the summer heat dries (and often kills) the plants.  Note also that due to the sheer number of PMV individuals to be counted, TOA was not able to survey all colonies known to exist in the open areas.


As for the closed areas, TOA determined from helicopter overflights that PMV colonies in the closed dunes (1) also supported large numbers of individual plants, and (2) generally traced rainfall contours:


“From the helicopter survey it was possible to see the probable rainfall pattern.  Occurrences noted were strongly concentrated in the southern part of the large closure, and there was a narrow transition to fewer occurrences in the northern part of the closure.  There may have been additional places in the northern part of the closure with just a few plants that were not seen from the helicopter, but large patches were noticeably lacking.


“The area with dense occurrences in the large central closure was perhaps twice the size of the area with sites south of the closure and north of I-8.  Although no counts were possible from the helicopter, it appeared that there were many sites with large numbers of plants within the closure.”  (TOA Report, at p. 6.)

Apart from the extremely large number of PMV individuals observed by TOA — approximately 72,000 — the TOA report includes three other important findings.


First, TOA confirmed what other researchers had suspected in the past — that the PMV, although technically a perennial, behaves more like an annual plant and is extremely susceptible to fluctuations in rainfall.  According to TOA:


“The vast majority of Peirson’s milkvetch plants observed were of a uniform age and in their first year.  Peirson’s milkvetch is a short-lived perennial that explosively germinates when favorable moisture conditions occur (Barneby, 1964; Bowers, 1986), in this case an abundance of fall moisture in October 2000.  Only five individuals were found that appeared to be older than the current growing season.”  (TOA, at p. 10.)


The second finding, tied closely to the first, is that the PMV’s reproductive success is not dependent on the longevity of individual plants, but on each plant’s ability to produce and drop seeds in their first year of life.  In other words, it is the PMV’s collective seed bank that determines its overall viability as a species:

“Although the Peirson’s milkvetch is potentially a perennial, most plants that germinated in October 2000 were flowering in March 2001 and setting fruit by May.  This means that they contributed to the replenishment and enhancement of the seed bank during their initial growing season; many may not survive if dry conditions occur during the following winter, but their survival is not necessary for the preservation of the species since they have already reproduced . . . .

“The potential for a desert annual or short-lived perennial rests not in the plants that are actively growing at any particular time but in the seed bank, the dormant seeds resting in the soil awaiting the return of brief, favorable conditions for their germination (Pavlik and Barbour, 1988; Venable and Pake, 1999). Dormant seeds in the soil allow plants to survive long periods of unfavorable growing conditions, both seasonal and annual.  The contribution of the 2000-2001 cohort of Peirson’s milkvetch to replenishing the seed bank is impressive.”  (TOA, at pp. 10-11.)

Ultimately, the TOA biologists concluded that, with respect to the PMV and other desert-dwelling perennials, “it is impossible to ascertain the status of such plants without either studying them during a rare germination event, or by analyzing the seed bank.”  (TOA, at p. 12.)  From the studies referenced in the EA, it appears BLM has done neither.


The third finding, which relates directly to the alleged need to close the dunes, is that less than 1% of the 71,926 PMV plants observed in the open areas showed signs of contact with OHVs, and most of these plants suffered no permanent damage. 

“The total number of plants that showed any evidence of having been affected by OHVs was 667, or 0.93% of all Peirson’s milkvetch plants counted.  It was apparent that nearly all plants that were run over were resilient, and popped back up with no damage to the stems or the flowers.  As soon as wind obliterated the tracks there was no sign of any effect.  The proportion of plants that had been affected by OHVs was small primarily because drivers avoid vegetated basins due to the potential tire damage from woody stems of shrubs, and wood scattered on the ground from dead plants.  Even though tire damage would not occur from running over a first-year milkvetch, they are protected by their location in general proximity with shrubs.”  (TOA, at p. 12.)

TOA’s final conclusion was that “[t]he occurrence of dune plants and heavy use areas for vehicles is to a large extent mutually exclusive.”  (TOA, at p. 12.)  This finding is consistent with similar statements in BLM’s monitoring reports from November 2000 and June 2001:  

“Although all 6 species [including the PMV] appear to be at least as widespread and abundant in the entire open area in 1998 as they were in 1977, this likely results from the fact that OHV use in the open area does not encroach – at least very intensively – on much of the habitat of the plants in relatively large portions of the open area away from OHV staging areas.”  (BLM Monitoring Report, November 2000, at p. v.)

“Although all six species [including the PMV] . . . appear to be responding similarly in both the closed and open areas, this likely results from the fact that OHV use in the open areas does not encroach – at least very intensively – on much of the habitat of the plants in relatively large portions of the open area away from OHV staging areas.”  (BLM Monitoring Report, June 2001, at p. vii.)

When read together, the BLM monitoring reports and the TOA data demonstrate that the PMV is thriving in the open areas of the Imperial Dunes, and will continue to do so regardless of OHV use in these areas.  There is, in short, no scientific basis for closing the dunes; the data show that the PMV needs no special protection from OHVs, and will receive no biological benefit from the proposed closure.  That being the case, the proposed closure serves only one purpose – to push OHV users off the subject parcels so that the dunes may become the exclusive province of expert hikers and equestrians.  This is not what the multiple use doctrine of FLPMA requires or allows.

D. Conclusion


The proposed action will likely create significant direct and cumulative impacts on recreation, public safety, public access, land use consistency, and the economic health of the surrounding region.  As a result, BLM should prepare a comprehensive EIS for the Imperial Dunes closure, not an EA.  Indeed, BLM should prepare a single EIS to evaluate the potential effects of all closures currently proposed for BLM lands within the CDCA.  Only through a single, comprehensive document will the public gain an adequate understanding of the incredible scope of BLM’s closure program in the California Desert.  BLM’s current “piece-meal” approach to environmental review violates NEPA, misleads the public, and advances the rapid erosion of public access rights to lands under BLM’s control. 


Finally, the dune closures described in the EA have been in place illegally since November 2000.  Those closures must be lifted immediately and must not be reimposed until BLM complies with NEPA and FLPMA.

Very truly yours,

David P. Hubbard

DPH/nlp

cc: 
Mark Harms, American Sand Association


Ed Waldheim, CORVA


Bill Howell, AMA – District 37


Mike Pool, State Director, BLM


Gale Norton, United States Secretary of the Interior

David P. Hubbard


Direct Dial: (619) 515-3231


E-mail: dph@procopio.com








� See, Federal Register, June 15, 2001, Vol. 66, Number 116, pages 32640-32642.


� 42 U.S.C. §§ 4321-4347


� True and correct copies of ASA’s requests for access to the dunes, and BLM’s denials of those requests, are attached to this letter as Exhibit 1.


� “Monitoring of Special Status Plants in the Algodones Dunes, Imperial County, California, Nov. 2000,” at p.v.  (Emphasis added.)


� “Monitoring of Special Status Plants in the Algodones Dunes, Imperial Valley, California, June 2001,” at pp.v-vii.


� Thomas Olsen & Associates Report, dated July 2001 (the “TOA Report”), at p. 6.  A true and correct copy of the TOA Report, including all survey data, is attached to this letter as Exhibit 2.


� This is likely because neither species is listed as “threatened” or “endangered” and therefore are not part of the Section 7 consultation.


� It should be kept in mind that the Colorado fringe-toed lizard and the Couch’s spadefoot toad are not federally listed as either “threatened” or “endangered,” and therefore are not part of the pending Section 7 consultation between BLM and FWS.


� Note that both the B&B study and the L&B study rely on field data that were collected prior to initial adoption of CDCA Plan in 1980 and prior to adoption of the Imperial Dunes Recreation Area Management Plan in 1987.
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